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0. Introduction

1. Broadcasting 
(Audiovisual Media 
Services Directive)

2. Gambling

3. Advertising and 
consumer protection

4. Video game regulation 
(statutory & non-statutory)

5. Mobile
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Why look at this?

‘Screen media’ approach; different pace of convergence 
(technological / consumer / legal)

“By 2011, most games will involve access to online content, 
multiplay or community resources, irrespective of the platform. This 
will eliminate any demarcation between offline and online gaming, as 
data flow will become increasingly seamless” (Rand, Assessing 
Indirect Impacts of the EC Proposals for Video Regulation, 2006)

Different (and internally contradictory) role of government (e.g. 
Chinese government ‘technonationalism’ v ‘information control’ 
GAC) and different expectations of developers (hands-off vs protect 
investment)
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Why is it not an easy category?

“Online virtual worlds blend three-dimensional or 3D 
gaming environments with elements of online social 
networking, allowing their users to interact in and 
shape their own online content. Through avatars, virtual 
world users socialize, network, play, and often conduct 
business in graphics-intensive landscapes using text or 
voice chat, sounds and gestures, and video.” (FTC 
2009)

I have argued that (particularly UK) approach to video 
games harmed by ‘narrative’ approach and borrowing 
of film law; same problems may occur in VW debate
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Broadcasting

0. Introduction 1. Broadcasting 2. Gambling 
3. Advertising 4. Video game regulation 5. Mobile

The Audiovisual Media Services Directive (2010/13 
consolidated version) - regulates ‘television’ (linear) 
and ‘on-demand’) (non-linear) services in the EU

How did ‘on-line games’ come to be mentioned?

Are there other issues?

5



On-demand AVMS
1(g) "on-demand audiovisual media service" (i.e. a non-linear 
audiovisual media service) means an audiovisual media service 
provided by a media service provider for the viewing of 
programmes at the moment chosen by the user and at his 
individual request on the basis of a catalogue of programmes 
selected by the media service provider;

1(b) "programme" means a set of moving images with or without 
sound constituting an individual item within a schedule or a 
catalogue established by a media service provider and the form 
and content of which are comparable to the form and content of 
television broadcasting. Examples of programmes include feature-
length films, sports events, situation comedies, documentaries, 
children’s programmes and original drama;
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Recitals
22 (ex 18): For the purposes of this Directive, the definition of an audiovisual media service 
should cover mass media in their function to inform, entertain and educate the general public, 
and should include audiovisual commercial communication but should exclude any form of 
private correspondence, such as e-mails sent to a limited number of recipients. That definition 
should exclude all services the principal purpose of which is not the provision of programmes, 
i.e. where any audiovisual content is merely incidental to the service and not its principal 
purpose. Examples include websites that contain audiovisual elements only in an ancillary 
manner, such as animated graphical elements, short advertising spots or information related to 
a product or non-audiovisual service. For these reasons, games of chance involving a stake 
representing a sum of money, including lotteries, betting and other forms of gambling services, 
as well as on-line games and search engines, but not broadcasts devoted to gambling or 
games of chance, should also be excluded from the scope of this Directive. 

24 (ex 17): (24) It is characteristic of on-demand audiovisual media services that they are 
"television-like", i.e. that they compete for the same audience as television broadcasts, and the 
nature and the means of access to the service would lead the user reasonably to expect 
regulatory protection within the scope of this Directive. In the light of this and in order to prevent 
disparities as regards free movement and competition, the concept of "programme" should be 
interpreted in a dynamic way taking into account developments in television broadcasting.
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The exclusion of games

No mention in 2005 draft by Commission (but some ancillary materials appeared to 
suggest games might be included)

Proposed (in different forms) by Council and Parliament (co-legislators)

RAND report for Ofcom (UK) highlighted detrimental impact of regulation on games 
and VW (Technical Report 414)

Also lobbying, e.g. IMSE 2006 “online games are principally computer software. 
Any audiovisual features are only ancillary to their main purpose of making 
interactive play - often referred to as the gaming experience - possible”

March 2007: still not excluded by Commission - but accepted in the final stages of 
negotiation (along with other ‘concessions’ e.g. TV-like explanation)

Member state implementation (e.g. ATVOD in UK - other scope disputes but no 
attempts known re games or VW)
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But...

Extent of recitals not widely understood; some don’t 
acknowledge and argue games are included

What about live streaming of video (‘television’ not ‘on-
demand’) within a virtual world; technology-neutral approach 
may assist, and recital 22 appears limited to on-demand

Other issues have become controversial (ATVOD has series 
of cases re video on newspaper websites)

Linear content in games has affected regulation before 
(BBFC two types of regulation - non-exempt due to 
problematic nature AND non-game linear material)
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Gambling

0. Introduction 1. Broadcasting 2. Gambling 
3. Advertising 4. Video game regulation 5. Mobile

Basics of online gambling regulation

Application of UK legislation (including Poker case)

Second Life issues

EU harmonisation?
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Online Gambling

Particularly difficult regulatory climate:

US statutes (UIGEA, etc)

WTO dispute, Antigua/US

European Union confusion

Multiple cases each year at Court of Justice 

Excluded from Services Directive (& also AVMS)

Green Paper 2011 - harmonise?

11



Gambling in Second Life
Second Life ban: It is a violation of this policy to wager in games in the Second 
Life environment operated on Linden Lab servers if such games: (1) (a) rely on 
chance or random number generation to determine a winner, OR (b) rely on the 
outcome of real-life organized sporting events, AND (2) provide a payout in (a) 
Linden Dollars, OR (b) any real-world currency or thing of value. http://
wiki.secondlife.com/wiki/
Linden_Lab_Official:Policy_Regarding_Wagering_in_Second_Life 

I live somewhere where online gambling is not illegal. Does this policy apply to 
me? This policy applies to all users of Second Life. However, it isn't intended to 
necessarily describe what is or isn't legal for any particular resident or in any 
particular place. Rather, it describes what Linden Lab believes is must do in 
order to maintain an atmosphere in which all applicable laws are respected, as 
well as U.S. credit card association and other relevant rules and guidelines. 
http://wiki.secondlife.com/wiki/Linden_Lab_Official:Wagering_Games_FAQ 

12



Poker?
R v Kelly [2008] EWCA Crim 137 - Texas Hold ‘Em played by 
club - does it need a license? (Yes)

“gaming” means playing a game of chance for a prize.

“game of chance” (a) includes (i) a game that involves both an 
element of chance and an element of skill, (ii) a game that 
involves an element of chance that can be eliminated by 
superlative skill, and (iii) a game that is presented as involving an 
element of chance, but (b) does not include a sport.

“prize” ... (a) means money or money's worth, and (b) includes 
both a prize provided by a person organising gaming and 
winnings of money staked.
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Applying gambling laws
UK Gambling Act 2005: Regulate through licensing approach; three 
goals (fairness, crime, minors/vulnerable); ‘remote gambling’

Section 4: (1) In this Act “remote gambling” means gambling in which 
persons participate by the use of remote communication; (2) In this Act 
“remote communication” means communication using– (a) the internet, 
(b) telephone, (c) television, (d) radio, or (e) any other kind of electronic 
or other technology for facilitating communication.

Some doubt on whether it applies to virtual worlds (yes, it may, but few 
using UK licenses in this sector)

Pay in/out rule (Charif, iGaming Business, March 2011)

Possible changes, e.g. UK consideration of national licensing (for 
advertising etc) - will this have impact?
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Advertising
0. Introduction 1. Broadcasting 2. Gambling 
3. Advertising 4. Video game regulation 5. Mobile
Advertising Standards Authority (self-regulation in UK)

advertisements in non-broadcast electronic media, including but not limited to: online advertisements in 
paid-for space (including banner or pop-up advertisements and online video advertisements); paid-for 
search listings; preferential listings on price comparison sites; viral advertisements; in-game 
advertisements; commercial classified advertisements; advergames that feature in display advertisements; 
advertisements transmitted by Bluetooth; advertisements distributed through web widgets and online sales 
promotions and prize promotions

‘Digital Remit’ from March 2011: “advertisers’ own marketing communications on their own websites and 
in other non-paid-for space online under their control” (note specific mention of advergames in guidance 
note)

Unfair Commercial Practices Directive 2005/29 - non-media approach

Pammer C-585/08 & Hotel Alpenhof C-144/09 [93-94]

Interprets Brussels Regulation art 15 (consumer activities ‘directed’)

Need to consider various evidence - some suitable for VW.
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Video Game Regulation

0. Introduction 1. Broadcasting 2. Gambling 
3. Advertising 4. Video game regulation 5. Mobile

Application of (UK) Video Recordings Act

PEGI and PEGI Online

The approach of the European Union
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Video Recordings Act 1984 (as amended)
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PEGI and PEGI Online

PEGI: Pan-European Game Information

Important role in Europe (will return)

Does cover downloadable games (easier to do 
when non-statutory!)

PEGI Online: sign up to the PEGI Online Safety 
Code (POSC); application (“the application 
form will address the main concerns raised by 
parents and educators concerning online game 
play”)

http://joinpegionline.eu 
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UK moving to PEGI in 2011

“In this increasingly converging online world, a consistency of symbols and 
approach across Europe will offer more rather than less protection for our 
children. It will safeguard against scenarios where the same game may obtain a 
different age classification in Europe and the UK, which may result in an 18 year 
old playing an 18 rated online game in Europe against someone they think is an 
adult but, as the game is rated differently in the UK, is actually a 12 year old 
child in the UK” (DCMS response to consultation, 2010)

“One of the pictograms will actually confirm that the game allows online 
gameplay, and this I believe is a fundamental reason why the government chose 
the PEGI system. We need that consistency of ratings across Europe to ensure 
that we get consistency of approach, so that when young people go into an 
online gaming experience and are interacting with humans in other territories 
there is a commonality of the content classification” (Michael Rawlinson, 2010)

19



PEGI Online Safety Code

Only rated games (PEGI or other)

But this includes ‘PEGI OK’

Link to website with UGC warnings

“Licence holders shall use their best endeavours to ensure that online 
services under their control are kept free of content which is illegal, 
offensive, racist, degrading, corrupting, threatening, obscene or might 
permanently impair the development of minors.”

Takedown procedures; user reporting; ‘community standards’ in TOS

Data protection

‘Promoting responsible purchasing practices’
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Why?
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European Union Support
PEGI (particularly PEGI Online) supported financially through Safer Internet Programme

Communication (2008)207

Support for PEGI & PEGI Online

“Overall, the Commission considers that additional efforts are needed with regard to on-line 
videogames, in order to take account of their specificities: a swift and effective mechanism for 
age verification is needed, and particular attention should be paid to chat rooms. A pan- 
European dialogue between all stakeholders would be useful in this respect.” [2.5]

European Parliament Resolution 2009

Calls on the Commission to propose measures which contribute to a safer playing environment 
for online video games, including innovative methods of preventing minors from accessing 
online video games with content which is unsuitable for them [25]

Calls on the Commission to discourage, through specific legislative measures, the misuse of 
online games for dishonest commercial activities, such as those which dishonestly induce 
underage users to enter into legal commitments (e.g. through automated subscriptions or 
malicious dialler programmes which dial expensive toll lines) and which send anticompetitive 
promotional messages (e.g. product placement or other stealth marketing techniques) [32]
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Mobile
0. Introduction 1. Broadcasting 2. Gambling 
3. Advertising 4. Video game regulation 5. Mobile

Today’s virtual worlds - through a smartphone?

But: regulated through role of App Store, e.g. 

2.12 Apps that are not very useful, are simply web sites bundled as apps, or 
do not provide any lasting entertainment value may be rejected

11.2 Apps utilizing a system other than the In App Purchase API (IAP) to 
purchase content, functionality, or services in an app will be rejected

15.3 "Enemies" within the context of a game cannot solely target a specific 
race, culture, a real government or corporation, or any other real entity

14 Any app that is defamatory, offensive, mean-spirited, or likely to place the 
targeted individual or group in harms way will be rejected; Professional 
political satirists and humorists are exempt from the ban on offensive or 
mean-spirited commentary
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In a world gone animal-crazy...

...how distinctive will the regulation of virtual worlds be?
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